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23 Am. & Eng. Enc. of L. (old Ed.) 973-4. If from any cause 
appellee has forfeited its right to lay its tracks and operate its cars 
on and over Mellen street, such forfeiture cannot be taken advan- 
tage of in a private action, and can only be enforced on behalf of 
the public at the election of the State. Pvxley v. Roanoke Nav. Co., 
75 Va. 320; -Grand Rapids, etc., Co v. Prange, supra; People v. 
Albany & Ver. R. Co., 24 N. Y. 261, 82 Am. Dec. 295 j Mackall v. 
C. & 0. Canal Co., 94 U. S. 308, 24 L. Ed. 161; Nellis on St. Rys. 
127. 

It abundantly appears in the record that from the coming into 
existence of the appellee company it has been obstructed, wherever 
obstruction was possible, by the appellant company in the progress 
of its work at many points along its line, while in its failure to 
construct a double track on Mellen street the appellant company 
considered only the item of cost to itself, and the advantage to it 
in suppressing competition, and seems not to have considered the 
convenience or necessity of the traveling , public in the town of 
Phoebus. The facts and circumstances surrounding appellant at 
the time this litigation was begun indicate that the public interest 
was never even remotely considered. 

The argument of the case has taken a very much wider range 
than the issues to be determined justify, and, therefore, we have 
not undertaken to consider all of the many questions discussed, nor 
to review the innumerable authorities cited. 

Upon the whole case, we are of opinion that the decree appealed 
from is right, and should be affirmed. 

Absent, Keith, P. 



Newport News & 0. P. Ry. & Electric Co. v Hampton Roads 
Rt. & Electric Co.* 

Supreme Court of Appeals. 
June 16, 1904. 

3TATE CORPORATION COMMISSION — TRACK CROSSING — JURISDICTION — PENDING 
LITIGATION — FINDING OF COMMISSION. 

1. The state corporation commission is not deprived of jurisdiction in contro- 
versies arising between two railway companies concerning a desired crossing, 
given it by Code 1887, sec. 1094, because of pending litigation, when that 
litigation is determined. 

* Reported by West Publishing Company. 
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2. In addition to the presumption arising from the provision contained in para- 
graph "f," sec. 156, of article 12, of the Constitution, that the rulings of 
the state corporation commission are to be regarded as prima facie just, rea- 
sonable, and correct, held, that the evidence supports the finding of the com- 
mission that the crossing between two railroads should be established. 

Appeal from State. Corporation Commission. 

Proceedings by the Newport News & Old Point Eailway & Elec- 
tric Company against the Hampton Eoads Eailway & Electric Com- 
pany to determine the necessity and propriety of a certain railroad 
crossing. From the judgment of the State Corporation Commis- 
sion the petitioner has appealed. Affirmed. 

S. Gordon Gumming, for appellant. 

R. G. Bichfordj Thos. W. Shelton, and W. J. Nelms, for appellee. 

Cardwell, J. 

The Hampton Eoads Eailway & Electric Company, by an ordi- 
nance of the council' of the town of Phcebus, was given permission 
to lay upon certain streets of the town its tracks, and to operate 
on and over them electric cars plying between the city of Newport 
News and Old Point Comfort and other points east of the town 
of Phcebus. The Newport News & Old Point Eailway & Electric 
Company had previously been granted the privilege of using certain 
streets in said town, had laid its tracks, and was using them. 
Thereupon in accordance with the provisions of section 1094 of the 
Code of Virginia of 1887, the president of the Hampton Eoads 
Eailway & Electric Company served notice on the president of the 
Newport News & Old Point Eailway & Electric Company, advising 
the last-named company of the necessity and propriety of its cross- 
ing the tracks of the Newport News & Old Point Eailway & Elec- 
tric Company at four points within the corporate limits of the town 
of Phcebus, and furnished plans, specifications, appliances and 
methods of operating such crossings, indicating the points of cross- 
ing, and otherwise complying with the requirements of the statute. 
The Newport News & Old Point Eailway & Electric Company de- 
clined to agree to the crossings upon any terms, and elected to ap- 
ply to the Corporation Commission to inquire into the necessity 
and propriety of these proposed crossings, as provided by said sec- 
tion 1094 of the Code. When the matter came on to be heard be- 
fore the Corporation Commission upon the petition of the Newport 
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News & Old Point Eailway & Electric Company, the notice of the 
Hampton Roads Railway & Electric Company, the plats, maps, 
specifications, description of appliances, and methods of operating 
said crossings, and the arguments of counsel, and the testimony of 
witnesses, the Corporation Commission ordered that E. J. Willis, an 
expert engineer, should report upon the matters set out in the 
record. This expert made a careful personal inspection of the 
points and surroundings of the proposed crossings, and made his 
report to the Corporation Commission, whereupon the Cor- 
poration Commission, in the light of all the facts brought 
before it by both companies, and the report of the expert 
engineer, pronounced favorably upon the necessity and propriety of 
the Hampton Roads Railway & Electric Company crossing with its 
tracks the tracks of the Newport News & Old Point Railway & 
Electric Company at four points in the town of Phoebus, viz. : First, 
at the intersection of Segar and Mellen streets; second, at the in- 
tersection of Willard avenue and Mellen street; third, at 
the intersection of Mellen and Water streets ; and fourth, at the in- 
tersection of Mallory avenue and Mellen street ; and in the manner 
indicated upon the plans and drawings filed with the notice and 
papers in the proceedings. The finding or order of the Corporation 
Commission then proceeds to prescribe the rail to be used at all of 
said crossings, and that the said crossings, both as to the track and 
overhead wire crossings, be made with the usual approved appliances 
used in the construction of crossings of electric railroads with solid 
block crossings and switches; and it further provides that at all of 
said crossings, the trains or cars of the Newport News & Old Point 
Railway & Electric Company shall have the right of way, and fur- 
thermore provides with the utmost detail the manner in which the 
cars of the respective companies are to be operated over said cross- 
ings. 

From so much of this finding or order as permits the crossing of 
its track at the three last named points, the Newport News & Old 
Point Railway & Electric Company has appealed to this court. 

There are but two grounds suggested by appellant why this find- 
ing or order of the Corporation Commission should be reversed, viz. : 
First, that the Corporation Commission was without jurisdiction 
in the premises ; and, second, that the record does not establish the 
necessity and propriety of the crossings in question. 
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As to the first ground, it rests solely upon the fact that there 
was pending at the time in the Circuit Court of Elizabeth City 
county a litigation between the same parties over the right of ap- 
pellee to the use of Mellen street in any way — by a single or double 
track or otherwise — in which litigation it was being contended that 
the ordinance of the town of Phoebus conferring upon appellee the 
right to the use of Mellen street was ultra vires and void ; and, fur- 
ther, if said ordinance was valid, appellee had lost the right thereby 
conferred by a failure to commence and complete its lines within 
the town of Phoebus in accordance with the provisions of the ordi- 
nance as to the time when the work of laying its tracks in the street 
was to begin and be completed. 

A complete answer to this contention is that the litigation be- 
tween these parties, referred to, has terminated by a decision of 
this court just rendered (47 S. E. 839), affirming the decree of the 
Circixit Court of Elizabeth City county, the effect of which is that 
the ordinance of the town of Phoebus is a valid ordinance, and that 
appellee, by virtue thereof, has the right to lay its tracks in Mellen 
street and other streets of the town of Phoebus. 

As to the necessity and propriety of the crossings in question, 
authorized by the Corporation Commission, it need only be said 
that, in addition to the provision contained in the Constitution 
(article 12, section 156, par. "f"), that such rulings of the com- 
mission are to be regarded as "prima facie just, reasonable and 
correct," and the provisions of the statute referred to, there is noth- 
ing whatever in the record that overcomes in the slightest degree 
the presumption arising upon the finding of the Corporation Com- 
mission that the crossings authorized are necessary and proper to 
be made ; nor is there anything in the record to sustain the conten- 
tion that they are unnecessary, and would be unsafe. On the con- 
trary, the expert engineer, in his report, says, as to the crossings, 
when constructed in accordance with the methods and specifications 
furnished him by the chairman of the Corporation Commission : 
"I consider them all necessary and all reasonably safe, considering 
the conditions to be met. I would make no suggestions as to 
changes, additions, or safeguards. I believe that, while these com- 
plicated crossings would retard the schedules of both roads, and 
will necessitate slow and careful running down Mellen street by 
both companies, they are not, with proper care and diligence on 
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the part of both companies associated with particular danger to 
passengers or to the public." The right of appellee to cross the 
tracks of appellant is not in question. It is the manner of crossing, 
not for the benefit of the railroads, but for the benefit of the pub- 
lic. The object of creating the State Corporation Commission was 
to protect the public rights by regulating public utilities. That the 
commission in this matter has been untiring, most careful, and 
painstaking in its efforts to ascertain all local conditions before 
making its finding or ruling, is clearly shown by the evidence before 
it and the report of the expert. 

It follows that the finding or order of the Corporation Commis- 
sion is approved and affirmed. 



Wilson v. Langhobne et al.* 

Supreme Court of Appeals. 

June 16, 1904. 

CONTINGENT REMAINDER — DEED— INSOLVENCY — JUDGMENT — TRUSTS — LOAN BT 

TRUSTEE TO REMAINDERMAN— CHARGE ON ESTATE — STATUTES — 

COMMON LAW. 

1. In the absence of an estoppel, the deed of a debtor, conveying all of his 

property, real and personal, to a trustee, for the benefit of creditors, does 
not, at common law, pass the debtor's interest in a contingent remainder. 

2. Under Code 1887, sec. 2418, providing that any interest in or claim to real 

estate may be disposed of by deed or will, that any estate may be made to 
vest infuturo by deed in like manner as by will, and that any estate which 
would be good as an executory devise shall be good if created by deed, the 
deed of a debtor, conveying all of his property, real and personal, to a 
trustee, for the benefit of creditors, passes the debtor's interest in a contin- 
gent remainder. 

3. Where a testator devised real estate to his daughter in trust, with remainder 

to her children surviving her, but did not authorize the trustee to make 
loans or advancements to the remaindermen, the fact that the trustee loaned 
money to a remainderman will not operate ex propria vigore as a lien or 
charge on the interest of the remainderman in the estate. 

4. Under Code 1887, sec. 3567, providing that every judgment for money ren- 

dered against any person shall be a lien on all the real estate of or to which 
such person is or becomes possessed at or after the date of the judgment, a 
judgment rendered against a debtor at a tine when he was a contingent 
remainderman in certain real estate binds the interest of the remainderman 
in the estate when it thereafter vests by the happening of tl ? contingency 
on which it depended. 

* Reported by West Publishing Company. 



